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Docke t No. W-03576A-0'7-0300

13

14 GLOBAL UTILITIES'

RESPONSE TO APPLICATION TO INTERVENE15

16

17

S a nta  Cruz Wa te r Compa ny, L.L.C. ("S a nta  Cruz") a nd P a lo Ve rde  Utilitie s  Compa ny,

L.L.C. ("P a lo Ve rde ")(colle ctive ly "Globa l Utilitie s ") re s pond in oppos ition to the  a pplica tion to

18 intervene tiled by Arizona Water Company ("AWC"). and the

Commission has often ruled - that competitors lack standing to intervene in CC&N cases. AWC

is not directly and substantially affected by these proceedings, and its participation likely will

cause undue broadening of the issues and unwarranted delay. Accordingly, AWC's application

AWC ha s  ofte n a s s e rte d

19

20

21

22 should be denied.

23

24

1. AWC lacks a direct and substantial interest in this case.

AWC notes that it desires to raise the issues pending in Docket No. W-01445A-06-0199 et

al. However, as AWC has previously noted, "industry-wide policy issues" should not be litigated
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in isola ted CC&N cases .' Moreove r, AWC's  a ttempt to introduce  issues  from anothe r ca se , to use

AWC's  words , is  "a  te xtbook e xa mple  of inte rve ntion tha t will unduly broa de n the  is s ue s  in a

In addition, AWC has  made  "no showing wha tsoeve r tha t S ta ff cannot capably pe rform

its  role  in this  proceeding" regarding such policy issues

The  quoted language  from AWC comes  from its  oppos ition to a  motion to inte rvene  by the

Robs on Utilitie s  in a nothe r ca s e . The  Commis s ion's  P roce dura l Orde r a gre e d with AWC a nd

found tha t Robson's  inte rve ntion would "unduly broa de n the  scope  of this  proce e ding" a nd tha t

Robson "does not have  s tanding" because  it "does not have  any requests  for service , an applica tion

for a C C &N or an applica tion for extension of its  CC&N for the  proposed extension a rea ."4

S ta ff ha s  a ls o ca utione d a ga ins t gra nting inte rve ntion re que s ts  by compe titors . For

example , in the  case  noted above , S ta ff s ta ted tha t "Robson Utilitie s  do not have  any reques ts  for

s e rvice  in the  e xte ns ion a re a .... Arizona  Wa te r is  the  only wa te r provide r with a  re que s t for a n

e xte ns ion. The re fore , S ta ff re s pe ctfully re que s ts  tha t the  Motion for Inte rve ntion be  de nie d."5

Likewise , in another case , S ta ff opposed another Robson Motion to Inte rvene , noting tha t "Robson

Utilitie s  do not have  any reques ts  for se rvice  in the  extens ion a rea . Robson Utilitie s  is  a ttempting

to unduly broaden this  proceeding into a  comparison be tween itse lf and competing providers ."6

The  Commiss ion a gre e d with S ta ff in tha t ca se , ruling tha t "the  Robson Utilitie s ... do not

have  standing to address the  issues ra ised in the  Motion because  they do not have  any requests  for

s e rvice  or a n a pplica tion for a  CC&N for the  propose d e xte ns ion a re a ."7 The  Commiss ion a lso

found tha t granting inte rvention to Robson would "unduly broaden the  scope  of this  proceeding."8

1 AWC's  Oppos ition to Motion to Inte rve ne  file d on Ma y 30, 2006 in Docke t No. W-01445A-06-
0059 at page 3.

3 Id. a t 2.
4 Procedura l Order da ted July 7, 2006 in Docket No. W~01445A-06-0059 a t page  3.
5 S ta ffs  Objection to Motion to Inte rvene  da ted June  7, 2006 in Docke t No. W-01445A-06-0059.
6 S ta ffs  Objection to Motion to Inte rvene  da ted June  7, 2006 in Docke t W-01445A-06-0199.
; Procedura l Order da ted July 10, 2006 in Docke t No. W-01445A-06-0199 e t a l a t page  3.

Id .
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These  principles  should govern he re . AWC does  not have  a  reques t for se rvice  for even a

s ingle  acre  of the  extens ion a rea . The  extens ion a rea  in this  ca se  cons titute s  a  sma ll portion of a

mass ive , unsupported C C &N e xte ns ion a pplica tion file d by AWC in a nothe r ca s e ." The  S ta ff

Report in tha t ca se  specifica lly recommended tha t "only a reas  for which reques ts  for se rvice  were

re ce ive d s hould be  include d in the  CC&N e xte ns ions  a wa rde d in this  docke t.""' No re que s ts

submitted in tha t case  re la ted to the  extension a rea  in this  case , so S ta ff has  clea rly recommended

tha t AWC's  a pplica tion re ga rding the  a re a s  a t is s ue  in  this  ca s e  be  de nie d. Give n  S ta ffs

oppos ition, it is  e xtre me ly unlike ly tha t AWC will be  gra nte d a n e xte ns ion re ga rding the  a re a s  a t

is sue  in this  ca se . Thus , AWC lacks  a  subs tantia l inte re s t in this  ca se , and it the re fore  cannot be

"directly and subs tantia lly a ffected by the  proceedings" a s  required by A.A.C. R14-3-l05(A)

More ove r, the  Globa l Utilitie s ' a pplica tion in  this  ca s e  cle a rly is  for inte gra te d wa te r

wa s te wa te r, a nd re cla ime d wa te r s e rvice . AWC's  a pplica tion  involve s  only wa te r s e rvice

Be ca use  AWC's  a pplica tion doe s  not involve  the  s a me  se rvice s , it is  s imply not re le va nt to this

case
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Eu: 15 I I AWC's "first in the field" argument has been rejected by the Commission
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AWC a lso ra ise s  its  ofte n-re je cte d "firs t in the  fie ld" doctrine . Unde r this  a lle ge d doctrine

AWC asse rts  a  right to the  a rea  because  its  CC&N in the  vicinity is  olde r than the  Globa l Utilitie s

CC&N in  the  vicin ity. AWC did  not cite  a ny ca s e  la w in  s upporte d  of th is  a lle ge d doctrine

More ove r, the  Commis s ion re je cte d AWC's  a rgume nts  in the  we ll-known "Woodruff" ca se ." On

a ppe a l, the  S upe rior Court a gre e d, e xpre s s ly s ta ting tha t "the  firs t in the  fie ld doctrine  doe s  not

e xis t in Arizona ."" Be ca us e  this  doctrine  doe s  not e xis t in Arizona , it ca nnot gra nt a ny rights  to

AWC, and AWC the re fore  lacks  any "direct and subs tantia l" inte res t under it

27

See  Docke t No. W-01445A-06-0199 e t a l
See  Staff Report da ted October 25, 2006 a t page  4 in Docket No. W-01445A-06-0199 e t a l
See  Decision No. 68453 (Feb. 2, 2006)
See  Ruling Minute  Entry da ted November 17, 2006 in LC2006-000283-001 DT, see  a lso

Minute  Entry da ted January 4, 2007 in the  same case  a t Conclusion of Law No. 8



111. AWC's intervention will unduly broaden the issues and cause unwarranted delay

AWC's  inte rvention should a lso be  denied because  it would unduly broaden the  issues  and
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cause  unwarranted de lay. By AWC's  own admiss ion, AWC seeks  to ra ise  in this  ca se  is sues  tha t

a re  currently pending be fore  the  Commiss ion in anothe r ca se . AWC will have  a  full opportunity to

litiga te  its  is sues  in tha t ca se . Absent AWC's  pa rticipa tion, the re  is  no indica tion tha t those  is sues

would be  ra is e d in this  ca se . Thus , AWC's  inte rve ntion would unduly broa de n the  is sue s  in this

case , and its  inte rvention should the re fore  be  denied. See  A.A.C. R14-3-105(B).

More ove r, AWC's  inte rve ntion will like ly ca us e  unwa rra nte d de la y. For e xa mple , in

a nothe r ca se  involving the  Globa l Utilitie s , AWC's  pa rticipa tion brought the  ca se  to a  s ta nds till.

In tha t case , the  Globa l Utilitie s ' obta ined a  sufficiency le tte r more  than a  yea r ago, ye t no hea ring

is  e ve n  in  s igh t. AWC is  s ure ly a wa re  of the  Commis s ion 's  ma ny de cis ions  in  s upport of

integra ted utilitie s  and requests  for se rvices . AWC can have  no reasonable  hope  of success  in this

case , and its  applica tion to intervene  is  therefore  sole ly for the  purpose  of de lay and harassment.

AWC's  a tte mpte d  in te rve ntion  will a ls o  unre a s ona bly in te rfe re  with  the  contra ctua l

re la tions hips  be twe e n the  pa re nt of the  Globa l Utilitie s  a nd de ve lope rs , a nd with re a s ona ble

bus ine s s  e xpe cta tions  for s imila r future  contra cts . AWC ha s  re pe a te dly a tta cke d the  Globa l

Utilitie s , e ve n though the  Globa l Utilitie s ' CC&N e xte ns ions  a lwa ys  ha ve  100% la ndowne r

s upport. In contra s t, the  Globa l Utilitie s  ha ve  only obje cte d to AWC's  e xte ns ions  whe n AWC

lacks  landowner support.

The  la nd in this  ca s e  will be  de ve lope d by CHI, a  s ubs idia ry of D.R. Horton, one  of the

la rge s t de ve lope rs  in the  Unite d S ta te s . AWC is  no doubt upse t tha t it wa s  spurne d by CHI. CHI

is  a  highly sophis tica ted and informed deve lope r, and the re  a re  no grounds  for AWC to a tta ck its

choice . While  AWC may be  mys tified by tha t choice , the  factors  behind it a re  clea r, including the

ne e d for inte gra te d wa te r, wa s te wa te r a nd re cla ime d wa te r s e rvice , a nd the  Globa l Utilitie s '

demons tra ted track record in de live ring conse rva tion-focused infra s tructure  on a  regiona l sca le  in

rapidly growing a reas .

4



g

Iv. Conclus ion.

AWC is  not dire ctly a nd s ubs ta ntia lly a ffe cte d by the  proce e dings  be ca us e  it ha s  no

re que s ts  for se rvice  for the  e xte ns ion a re a , a nd be ca use  its  CC&N a pplica tion is  (with re spe ct to

the  e xte ns ion a re a  in this  ca se ) me re ly pre te xtua l a nd is  oppose d by S ta ff AWC ca n ha ve  no

rights  unde r the  "firs t in the  fie ld" doctrine  because  tha t doctrine  does  not exis t unde r Arizona  law.

Moreover, AWC's  pa rticipa tion would unduly broaden the  issues  and would cause  needless  de lay.

Accordingly, the  Globa l Utilitie s  reques t tha t AWC's  applica tion to inte rvene  be  denied.

RES P ECTFULLY S UBMITTED this  27"' da y of June , 2007.
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Docke t Control
ARIZONA CORPORATION COMMISSION
1200 West Washington
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